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Article

Feminist Jurisprudence: A Critique of Patriarchal
Structures in Legal Systems and the Pursuit of
Gender Justice

Abstract: Feminist jurisprudence critically analyzes how legal
systems, often rooted in patriarchy, perpetuate gender inequality by
favoring male perspectives and marginalizing women's experiences.
Its goal is to reform these systems to achieve true gender justice. This
involves identifying biases in laws and legal precedents, recognizing
that both customary and codified laws can embed discrimination, as
seen historically with covertures. Even seemingly neutral state
interventions can reinforce patriarchal power structures if they fail
to address underlying inequalities. Legislative reforms play an
important role in addressing gender imbalances and can be
accomplished by amending or enacting laws that promote fair
equilibrium in property, political participation, and access to legal
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INTRODUCTION

Feminist jurisprudence critically analyzes how legal
systems, often rooted in patriarchy, perpetuate gender
inequality by favoring male perspectives and
marginalizing women's experiences. Its goal is to reform
these systems to achieve true gender justice. This involves
identifying biases in laws and legal precedents,
recognizing that both customary and codified laws can
embed discrimination, as seen historically with covertures.
Even seemingly neutral state interventions can reinforce
patriarchal power structures if they fail to address

underlying inequalities. While law itself isn't inherently
patriarchal, its historical development often entrenches
male-dominated viewpoints. Consequently, feminist
scholars scrutinize legal frameworks for their role in
perpetuating gendered harms and traditional roles, such as
the Maternity Benefit Act placing the primary childcare
burden on women. This critique extends to judicial
decisions, where the challenge of gender stereotyping often
compromises the pursuit of justice for women, particularly
in cases of sexual assault and rape .
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THEORETICAL FOUNDATIONS

Liberal Feminism

Liberal feminism pushes for equality by reforming current
legal and political systems, focusing on individual rights
and equal opportunities. It suggests that women's
disadvantages stem from unfair laws and practices, not
inherent differences, and seeks legal changes for women to
have the same rights as men. Critics argue this may not
tackle deep-seated patriarchal biases in these systems,
which could maintain gender stercotypes and
disadvantages for women who don't fit the male norm. For
example, laws supporting breastfeeding might
unintentionally reinforce women's traditional caregiver
roles by offering protections only to them, excluding men
from childcare and perpetuating gendered assumptions
about care giving.

Radical Feminism

Radical feminism views patriarchy as the main power
system oppressing women deeply embedded in all social
institutions, including legal systems, which it sees as tools
for male dominance. It argues that gender inequality is a
core feature of patriarchal societies, requiring radical
societal change for women's liberation rather than just legal
adjustments. This critique extends to legal concepts like
consent in sexual assault cases and media portrayals of
women, which are seen as reinforcing their subjugation
and demonstrating patriarchal control. It criticizes liberal
feminism for being superficial, claiming that formal
equality within a patriarchal framework cannot lead to true
liberation and that legal reforms are insufficient to
dismantle entrenched patriarchal structures. Radical
feminism identifies the male-female division as society's
primary conflict, with patriarchy as its foundational
institution.

Socialist Feminism

Socialist feminism connects women's oppression to
capitalist economic systems, arguing that gender inequality
results from both patriarchal domination and economic
exploitation. It highlights how the commodification and
devaluation of women's labor, especially in domestic and
reproductive roles, contribute to their economic
dependence and subordinate status under capitalism. This
perspective calls for systemic changes that challenge both
economic exploitation and gender discrimination for
comprehensive gender justice. It also acknowledges that
intersecting oppressions, as noted by feminist theories
from women of color, queer feminists, and feminists with
disabilities, create unique forms of subjugation not fully
covered by traditional feminist frameworks.

Postmodern Feminism

Postmodern feminism questions the understanding of a
singular female experience and instead emphasizes the
diversity of individual experiences, while thinking about
gender as a social construct rather than solely as a
biological concept. Postmodern feminism critiques general
understandings of woman, as those definitions confuse the
interdependent realities of race, class, and sexual identity
experience in lived environments. It assesses the
relationship of language, discourse, and power relations to
understand the constitution and reproduction of societal
gender norms to shape social and legal systems of

belonging, particularly for marginalized population.

CRITIQUES OF PATRIARCHAL
STRUCTURES

Legal Language and Interpretation

The language and interpretation of law can often represent
a bias towards patriarchy. Words that appear to be neutral
may actually be reinforcing gender inequality and power
differentials. Laws that appear to be gender-neutral can
have a negative impact on women in that the law reinforces
gender roles and exacerbates existing gaps. For example,
laws related to employment and maternity often operate
under the assumption of the male worker, thereby
disadvantaging primary caretakers or women. The term
"maternal wall" describes structural constraints that
impede career progression for mothers. This can often
translate into mothers taking breaks from work or earning
less than their counterparts. Mother's obligations and the
social expectation that a mother should prioritize her
children and family over her career also contribute to the
"motherhood penalty" whereby mothers are considered
less capable. The history of legal definitions and claims of
motherhood has often left generations of women behind
since its inception, with rigid definitions that did not keep
pace with new developments in reproductive technology
and claims of motherhood.

Gender Bias in Criminal Law

Patriarchal norms substantially influence criminal law to
sustain gendered stereotypes that influence victim/offender
treatment, particularly in cases of sexual and domestic
violence. This bias not only affects victim assessments of
credibility based on gendered expectations but can also
justify leniency for the violence of male perpetrators
toward women.

Historically, legal systems have been unable to effectively
address the issue of marital rape due to the patriarchal
entitlement of males within marriage and female consent.
Additionally, the use of artificial intelligence will likely
increase gender bias and will lead to systemic unfairness
within the criminal justice system and raises the stakes for
critical assessments of Al design and implementation for
gender inequality.

Family Law and Women’s Rights

Family law often upholds patriarchal systems, affecting
women's rights in marriage, divorce, and child custody.
Legal systems commonly assign women primary
responsibility for childcare and household tasks, limiting
their economic independence. Despite progress in gender
equality laws, women often face disadvantages in dividing
assets, receiving spousal support, and in custody cases,
leading to financial instability after divorce. Historically,
laws favored male control over property, increasing
women's financial reliance. Family law also tends to
undervalue women's non-financial contributions, like care
giving, in asset distribution, worsening their financial
insecurity after separation.

International Law and Gender Equality

Although the intention of international law is to advance
gender equality, its effectiveness is often hampered by
national sovereignty and entrenched patriarchal systems
that hinder anything beyond the minimal threshold
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required for adoption. Consequently, the development of
women's rights differs from country to country, often
prioritizing domestic legal systems versus customary
practices, instead of international norms. Although there
are autonomous international frameworks, such as the
United Nations and associated documents, there are still
enormous global discrepancies regarding the practical
implementation of women's rights. To illustrate this point,
the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) is prominent in
its detail, clarity, and structure if one considers the state-
party reservations, and the diversity of interpretations
attached to CEDAW, the effectiveness of the document is
often undermined. Furthermore, attempts to integrate
international legal human rights principles into domestic
legal frameworks are complicated by political will, and the
presence of domestic legal systems.

GENDER JUSTICE AND
REFORMS

Legislative reforms play an important role in addressing
gender imbalances and can be accomplished by amending
or enacting laws that promote fair equilibrium in property,
political participation, and access to legal rights. In
addition, repealing outdated legislation that promotes
gender bias, along with adopting legislation aimed at
women's equality in the workplace including maternity pay
and protection from discrimination, is also a significant
component of legislative reform. International agreements
have helped facilitate national and state legislation aimed
at improving women's rights and protections at the
workplace, including in India.

LEGAL

Judicial activism can also impose gender justice where
laws are interpreted through a lens of equal treatment and
equality, and where states are expected to ratify and abide
by their international commitments. Judicial activism can
challenge discriminatory laws and behaviors and assess
laws and protocols for gender sensitization, as well. In
India, judicial activism has often addressed women's issues
by employing the constitutional lens to advance gender
equality in the workplace and reaffirm the state's duty to
protect human rights and to account for unpaid care
work.Court decisions often drive legislative change by
highlighting outdated or unfair laws.

Policy changes are vital for turning legal principles into
practical strategies that fight gender inequality and
empower women. These changes usually aim to improve
access to education and healthcare, boost economic
participation, and increase political representation, often
using methods like gender mainstreaming and affirmative
action. Policies that support work-life balance, such as
flexible work schedules and accessible childcare, are
crucial for helping women manage family responsibilities
alongside their careers and leadership roles. Education is
also a fundamental tool for empowering women to
understand and claim their rights, helping to challenge
gender biases. The Beijing Platform for Action and the
Convention on the Rights of the Child highlight the global
commitment to protecting and empowering women,
influencing national policy frameworks.

INTERSECTIONALITY AND FEMINIST
JURISPRUDENCE

Race and Gender

When race and gender combine, women of color often face
greater discrimination. They experience unique difficulties
that neither racism nor sexism alone can fully explain. An
intersectional framework is essential for understanding and
addressing these complex disadvantages in legal and social
systems. Feminist legal theory, particularly liberal
feminism's focus on individual freedom and equality,
needs to consider how race and gender interact to create
different forms of oppression, moving beyond just sex
discrimination. This broader view acknowledges that legal
systems often ignore the specific situations of women from
marginalized racial groups, continuing inequality through
seemingly fair laws and policies. Kimberley Crenshaw's
concept of intersectionality highlights how individuals can
face combined discrimination based on multiple identities,
including gender, race, class, and disability.

Class and Gender

This perspective is important for understanding the greater
challenges faced by women of color, such as in
employment discrimination. They encounter barriers like
limited access to leadership roles, unequal pay, and
exclusion from professional networks. Societal norms
often influence women's job choices, directing them
towards unpaid or informal work due to traditional gender
roles and family responsibilities. Current anti-
discrimination laws are not enough to address these
combined Dbiases, requiring the inclusion of
intersectionality in company policies to create fairer and
more inclusive hiring and workplace environments. This
approach recognizes that a Black woman might experience
discrimination stemming from both her race and gender
simultaneously, affecting her opportunities and access to
resources in ways that cannot be separated.

Sexuality and Gender

An intersectional lens demonstrates how sexual orientation
and gender identity, when combined with other societal
constructs, lead to discrimination and marginalization
within legal structures that disproportionately affect
LGBTQ+ individuals in employment, housing, and family
law. This complexity demonstrates the shortcomings and
limitations of legal frameworks that only consider
discrimination based on one type of identity category, as
they cannot fully capture the experiences of individuals
navigating multiple forms of oppression. As a result, an
intersectional framework is necessary for legal scholarship
and practice in order to address the broad injustices
encountered by those with multiple social identities. Social
structures, judicial rulings, and cultural narratives can
disproportionately affect individuals, whose identities
intersect, rendering unique forms of vulnerability and
disadvantage.

Disability and Gender

Women with disabilities encounter distinct challenges that
derive from the cumulative effects of gender-bias and
ableism. As a result, they face pervasive and
disproportionate discrimination across several important
settings, such as employment, healthcare, and freedom
from violence. The experience of overlapping forms of
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discrimination informs their exclusion from society, as
well as inadequate legal solutions, which points to the
significance of policy and advocacy, that adopts an
intersectional paradigm. An intersectional framework is
vital to create a real, legal and social framework that
acknowledges greater disadvantages for women with
disabilities to access full and equal participation in society.
The early work of feminist scholars recognized state-
sanctioned disadvantages experienced by Black women in
the U.S. context. The influence of this scholarship played
a significant role in the development of intersectionality as
a means to address the complex interplay between race-
based discrimination and gender discrimination. This
approach reviles legal engagement that use a "single-axis"
model, as these approaches often erase the complicated and
nuanced bases of discrimination that combine to create
unique marginalization experiences of individuals who
possess multiple intersectionally oppressed identities.
Anti-discrimination law within the EU, traditionally, has
framed sex, disability, or race as singular issues, for this
they have faced the ire of scholarship and advocates, as the
legal framework has not accommodated intersectional
methodologies. However, historical discussion in the field
of disability rights has focused on what is shared in
common between 'disabled'/non-disabled persons, and
moved beyond identity-based politics to arrive at common
understanding.

CONCLUSION

This view often ignores the unique challenges disabled
women or women from racial or ethnic minority groups
encounter, and these women may be subject to additional
discrimination related to their intersecting identities.
Additionally, gendered analyses demonstrate that women,
particularly those who have taken maternity leave or leave
for childcare purposes, are the target of pregnancy-related
discrimination and women face barriers to advancement
and participation in the economy. This manifests itself in
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